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AND PROPOSALS FOR IMPROVEMENT

Osvaldo Urrutia

ABSTRACT

The purpose of this paper is to present some difficulties faced by the Commission for the Conservation of
Antarctic Marine Living Resources (CCAMLR) in the implementation of its Compliance Evaluation
Procedure (CEP) and to propose possible solutions. The article is divided into two parts: the first presents
some key definitions in compliance and implementation, together with a brief description of the work of the
Standing Committee on Implementation and Compliance as a subsidiary body of CCAMLR. The second
part describes the compliance procedure as important tool for promoting compliance and implementation
with respect to CCAMLR members, identifying problems in their application and possible options for
improvements. Behind the several difficulties identified looms one major issue that was once seen as a

primary strength of CCAMLR: the rule of consensus.
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COMPLIANCE AND IMPLEMENTATION IN THE CONTEXT OF CCAMLR
A) Basic definitions

Compliance and implementation go hand-in-hand. The Contracting Parties to the Convention for
the Conservation of Antarctic Living Marine Resources (hereinafter referred to as the Convention)!
assume the obligation to comply with its provisions and with the standards adopted under it by
the Commission for the Conservation of Antarctic Marine Living Resources (hereinafter referred
to as CCAMLR or Commission), which are binding in accordance with article IX number 6 letter
(b). Implementation actions are those carried out by a State party in order to fulfill the obligations
imposed by the Convention and the conservation measures dictated in accordance with article IX2.
The “appropriate measures within its competence to ensure compliance with the provisions of this
Convention” referred to in article XXI will be different depending on the national law of each
country involved3. Of course, the fact that a State party?* carries out implementation actions is no
guarantee of compliance, as this depends on the appropriateness and effectiveness of such actions’.
This is very much to be determined by the Commission through the work of its Standing Committee
for Implementation and Compliance (hereinafter referred to as SCIC)®.

The nature of the obligations emanating from environmental and natural resources management
treaties or regimes, especially those addressing common areas and common concerns, makes the
traditional dispute settlement mechanisms more often than not resisted by party States, and they
usually do not achieve good results’. Like the vast majority of international multilateral organizations
with competence in environmental subjects and fisheries matters, CCAMLR has developed its own
system to oversee and encourage compliance with its rules8. Similarly, and like other multilateral
environmental regimes, CCAMLR has opted for non-adversarial mechanisms or non-compliance
mechanisms’. A good example of this is the work of the SCIC within CCAMLR and its Compliance
Evaluation Procedure.

The reasons that explain the above are not new. Fundamentally, the violation of an international
obligation, including those arising from a treaty, results in the international responsibility of the State.
As Crawford recalls, in the event of a violation of a treaty, the Law of Treaties (Vienna Convention
of the Treaty Law of 1969) and the general theory of State responsibility coexist!?. In this regard,
violations of CCAMLR norms, as they are attributed to a particular State, entail in principle the
international responsibility of the State. The traditional tools that international law has available
in the face of these cases are essentially unilateral actions that the affected States take against these
violations, including countermeasures.

However, as Jutta Brunée puts it, the self-protection measures that one State adopts against another
in cases of non-compliance have very limited effects when it comes to the protection of global or
common goods—as is the case of Antarctic waters and their resources. There are several reasons
for this, but it is sufficient to indicate, for example, the difficulties that arise in establishing causal
relationships between non-compliance and injury, or how they could take countermeasures when
it comes to obligations that have an erga onmes nature!l. Moreover, measures of this kind are by
definition confrontational and reactive!2, which is precisely something that should be avoided when
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it comes to the protection and management of common goods. On the other hand, situations of non-
compliance often occur due to the lack of capacity of the respective State, so that the mechanisms
that facilitate or help their members to comply are likely to have more effective results than the
confrontational mechanisms. Something similar can be said of international litigation. This is not to
say that, as a matter of principle, traditional dispute settlement mechanisms should be dismissed!3.

What it has been said does not mean that non-compliance mechanisms are particularly effective. Its
multilateral structure diminishes its effectiveness, and the implicit logic of reach agreement requires
the formulation of concessions. CCAMLR also faces an additional difficulty: all of its decisions
on substantive matters are adopted by consensus, including those on the subject of compliance!“.
It should also be highlighted that some inherent and intrinsic factors of the CCAMLR context
add complexity as well. Achieving compliance with conservation and management measures in
the Antarctic Ocean is not a simple task. Given the size and navigation conditions of the area,
monitoring and control are particularly difficult, and inspections at sea are costly. As in practice the
waters of CCAMLR are regulated as high seas, the promotion of compliance exhibits the typical
limitations and challenges of the flag State jurisdiction, where there are ample disparities in terms of
capacity, efficiency and determination in the exercise of such jurisdiction.

B) The Standing Committee on Implementation and Compliance (SCIC) as a specialized body
within CCAMLR

As expressly acknowledged in article X of the Convention, it is for the Commission to adopt actions
to improve compliance and implementation!. The Commission in turn delegates to SCIC the task
of examining and evaluating the extent to which the Contracting Parties have complied with and
implemented the existing conservation measures, and to make the recommendations accordingly.

Unlike the Scientific Committee, the SCIC is not an organ created by the Convention. The
Convention does not expressly recognize the Commission’s ability to create subsidiary bodies, and
only the Commission Rules of Procedure do so (rule 36)1¢. The SCIC formally acts under the
framework of the Commission, and of course all of its recommendations may be approved, amended,
or rightly revoked by the Commission. In this sense, the SCIC strictly does not make decisions, but
adopts recommendations that in practice translate into proposals that the Commission will evaluate
to adopt as binding measures or other types of actions. This does not mean that the SCIC does not
make decisions in a material sense: its reccommendations are the result of a process of discussion,
presentation of factual information and valuation that through consensus translates into written
language (report) for consideration by the Commission.

1.The Functions of SCIC

The text of SCIC’s mandate and organisation, which in practice serves as a real statute for this
Committee, was adopted at the Commission’s 21st meeting in 2002. SCIC replaced the former
Standing Committee on Observation and Inspection (SCOI), which had been created in 1987 at

the 6th meeting of CCAMLR!7. Bearing in mind that paragraph 2 of the SCIC Terms of Reference
and Organisation of Work, numbers i) and ix), it is possible to group and summarize its work in
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three categories:
(a) Promote compliance and implementation of existing measures

The first and most important role has to do with the review and assessment of the extent to which
the Contracting Parties fulfill and implement the conservation and management measures adopted
by the Commission, the advice and formulation of technical recommendations to promote such
compliance, and to adopt measures to prevent, discourage, and eliminate activities that undermine
the objectives of the Convention. This attribution is essential in the work of SCIC and its main
objective.

(b) Technical advice and recommendation of new measures or amendments to existing ones

The second is the formulation of recommendations to the Commission to improve those
conservation measures —which are not clearly scientific, administrative or budgetary in nature, as in
these cases they should be dealt with by a different subsidiary body—, concerning the management
and regulation of fisheries. This does not preclude the recommendation of new measures. Some
of these proposals come from previous deliberations where it was concluded that the best way to
facilitate compliance is to modify the conservation measure itself, which can be attributed to its text
being unclear and up for interpretation!8. Coherent, accurate, and up-to-date conservation measures
facilitate compliance, and connect this SCIC function to the previously mentioned.

Additionally, it is common for SCIC to be the first instance to discuss some of the proposals for new
conservation and management measures. In practice, this requires using valuable time within the

busy schedule of SCIC.
(c) International Cooperation

The third category is related to priorities for improving cooperation with other international
organizations. While the importance of international cooperation should not be underestimated, the
fact is that these matters do not occupy a predominant place on the agenda of SCIC. It is common
for the Commission to delve deeper into aspects related to international or regional cooperation.
This seems suitable as the aspects of cooperation involve decisions of political content that are in line
with the Commission natural and most prominent role.

2. The Nature of SCIC’s Role

Bearing in mind these stated functions, especially the first two, it should be concluded that the nature
of the work of SCIC is essentially technical, in the sense that it requires the application of specific
knowledge mostly of a legal nature with respect to fisheries, the environment, and even maritime
regulation. It is therefore important that political considerations do not interfere with the work of
identifying and evaluating cases of non-compliance, such as those relating to who the involved States
are. Not only because they are intrinsically contrary to any impartial analysis of an incident of non-
compliance, but also because it carries the risk of adopting inconsistent measures for similar cases.
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That said, the SCIC is not a court or tribunal. Its functions do not resemble dispute resolution or
adjudication. It is not a question of weighing the evidence or facts on the basis of judicial criteria,
much less applying rights or standards proper of criminal law. SCIC’s work consists of evaluating
the degree of compliance, proposing corrective actions, and providing technical advice to achieve
the state of compliance necessary. Additionally, SCIC should not lose sight of its systemic role
in the proper functioning of CCAMLR: to identify general situations on non-compliance and
difficulties of implementation beyond the particular case, in order to distinguish its causes and
how to confront them.

Since each State is sovereign to choose the implementing mechanisms it deems necessary to achieve
compliance—unless otherwise provided—, SCIC focuses mainly on considerable external results
and objectivity. It is for this reason that the subjective motivation in cases of non-compliance—such
as fault—should be irrelevant. Practice confirms this. This is not to say that SCIC is prevented from
considering issues such as the nature of the offense, the extent of the damage or injury, or whether
the situations are fortuitous cases or acts of God!?. SCIC has considered these elements on more
than one occasion and the Compliance Evaluation Procedure is not indifferent to these factors. SCIC
decisions ought to consider and balance the importance to prevent situations on non-compliance
in the future and to improve the implementation of existing measures, and the need to adopt actual
remedial measures in those cases of non-compliance that deserve it.

THE COMPLIANCE EVALUATION PROCEDURE AS A TOOL OF SCIC TO PROMOTE
COMPLIANCE AND IMPLEMENTATION

The Compliance Evaluation Procedure (hereinafter referred to as CEP) is identified with the first
two categories within the classification proposed in the previous section: its main objectives are the
improvement of compliance and the identification of interpretation and implementation problems
in the existing CCAMLR measures. Before analyzing its functions and dynamics, some preliminary
questions will be addressed below.

A. Preliminary questions

1. Who holds the responsibility—the ship or the flag State?
Given the special legal status of the Antarctic continent??, the jurisdiction in its waters is essentially
that exercised by the flag State. The inherent jurisdiction of the port State is also relevant, and is
exercised regularly by those conducting inspections on vessels that have operated in the Convention
area. The same happens with measures that obligate members to exercise jurisdiction over their
nationals if they are embarking on foreign-flagged vessels!.

Most if not all the non-compliance cases that SCIC deals with are vessels operating in Antarctic
waters under the flag of one of the members of the Commission. What must be evaluated then is
whether there is infringement of the rules adopted by CCAMLR and whether the flag State —or the
port State or the State of nationality, when appropriate— has exercised its jurisdiction accordingly
and appropriately?? The relevant point is that for the purposes of the compliance and implementation
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mechanism of CCAMLR, the responsible entity for these obligations is not the fishing vessel, but
the flag State. This is well understood by the Commission and SCIC. The Commission has pointed
out that when considering the actions of its members, the implementation of the obligations on
the part of a fishing boat is the responsibility of the flag State, and that the CEP is intended to
assess the compliance of members considering their responses and the corrective measures taken to
solve compliance problems?3. Upon the recognition of a non-compliance situation, the corrective
actions and technical advice are aimed at the flag State and not the ship: it is the duty of the first to
implement such measures in respect of the latter.

In general, the reference in the following sections of this paper to non-compliance is understood
to refer to scenarios where the implementation is insufficient, but this doesn't always coincide. It
is perfectly possible and it often happens that a CCAMLR member has properly implemented its
obligations, but the ship operating under its flag simply fails to comply with the rules applicable to
it. In these cases, the relevant things to consider are the actions that the flag State adopts to correct
such instances and prevent them in the future.

2. The CEP is not the only tool to promote compliance

While this paper focuses on the CED, this is not the only tool that CCAMLR and SCIC use to
promote compliance. For example, the evaluation of some measures is carried out separately from
the CEP such as the Catch Documentation Scheme for Dissostichus given its nature and complexity,
and the revision of fishery notifications, as they are a prerequisite for carrying out operations in the
CCAMLR area. In the latter case, such a review is not entirely detached from the application of
negative consequences for non-compliance. The case of Hongjin707 is a good example and makes
it possible to clarify this statement. This ship carried out illegal fishing activities in the exclusive
economic zones of Atlantic countries in 2013. South Korea did not validate the respective certificates
of Dissostichus catches, in addition to applying fines. As part of the process followed by the South
Korean authorities, the ship was supposed to get rid of its catches in a way that would not be of
financial benefit to the ship—owner24. However, several members—including the United States and
Australia—pointed out in 2016 their discomfort by the fact that apparently the ship did not get rid
of its illegal catches. South Korea had that year submitted a the notification for the Hongjin 707
so that it would in fact be active in the Dissostichus fishery in Subareas 88.1 and 88.2 during the
2016/2017 season. Members vehemently opposed this alleging that South Korea was not fulfilling
its responsibilities as the flag State. The pressure on South Korea meant that the Commission—with
the consensus of South Korea—finally agreed not to approve the fishery notification, which in this
context could be considered as a punitive measure.

SCIC also has direct sanctions for cases of non-compliance. The best example is the inclusion in the
list of vessels that have undertaken illegal, unreported and unregulated fishing, or IUU fishing, in
the Convention area. CCAMLR has two lists: one for ships flagged to CCAMLR Contracting Parties
and the other for non-party States?. Being listed carries negative consequences for the ship, the ship-
owner and flag State, especially when it comes to members of the Commission.

The existence of the CEP has contributed to address the most serious cases of non-compliance or
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illegality committed by vessels flagged to CCAMLR members through the adoption of corrective
measures under the CEP rather than by including them on the IUU list according to measure 10-06.
This is not necessarily positive. Of course, not every case of non-compliance or illegal action should
result in a vessel being included on such a list, but it does not seem sensible to rule out this discussion
under the premise of dealing with such cases purely in the CEP. CCAMLR’s conservation measures
and SCIC practice should be clearer about what type of illegal actions would merit the inclusion on
the IUU list. Today this does not occur, since Conservation Measure 10-06 (2016), which currently
governs the matter, is too broad in its criteria. True, there is always the possibility that under the
consensus rule the member whose ship will be affected may block such a Commission’s decision2®.
But these are different issues. It is perfectly possible to deal with cases of serious illegality under the
CEP without excluding the possibility of listing a vessel if it engaged in serious illegal fishing. SCIC
could also recommend the inclusion of a vessel in the Draft List pursuant to paragraph 6 of Measure
10-06 (2016), i.e. from one year to the following year’s Draft List.

B. The Compliance Assessment Procedure (CEP): structure and implementation

At the XXXI meeting of the Commission held in 2012, Conservation Measure 10-10 (2012)
establishing CCAMLR Compliance Evaluation Procedure was adopted. It entered fully into force
in 2013. Its objectives are twofold. The first is to systematize and improve how relevantinformation
is collected, which is necessary for SCIC to analyze the cases of non-compliance. The second is to
identify such situations of non-compliance and facilitate, through an appropriate procedure and
under objective parameters, the deliberations of SCIC and its recommendations to the Commission,
which may include corrective actions targeted at a specific CCAMLR member.

The overall purpose and justification of the CEP is not to establish responsibilities or apply sanctions,
although it is certainly something that will need to be done in certain cases, especially in the face
of recidivism. The most important part of the CEP is its systemic virtue: a mechanism that allows
the Commission to identify regulatory loopholes, problems that prevent one or more members
from meeting their obligations, and difficulties in implementation or differences in interpretation
of conservation measures. When SCIC spends more time the degree of responsibility of a particular
member and less in providing tools so that the member in question improves its non-compliance
condition, then the discussion is unlikely to be fruitful for the objectives of CCAMLR. In the same
vein, it is essential that the SCIC prioritises the aspects it considers most relevant when evaluating
compliance, otherwise the discussion runs the risk of becoming irrelevant. To determine priorities
means to define those measures whose implementation is considered more important, and to do it
depending on the number or the seriousness of the cases. These priorities can vary over time, which
is perfectly legitimate. SCIC should consider and discuss such prioritisation in a timely manner.

The CEP is a complex process in the sense that it has several well-defined stages. After a few years of
practical application, its dynamics have improved and the Commission has made progressive changes
in the text of the relevant conservation measure (CM 10-10). To understand some of its difficulties,

it is advisable to briefly explain the procedure, where each step plays a specific and justified role:

1. The Preliminary Report
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The Secretariat prepares the preliminary report. This document contains all possible cases of non-
compliance whose occurrence came to the attention of the Secretariat between August 1st and July
31st of the following year, for which it must consider the data from any relevant source. During the
first years of implementation of the CEP, not all CCAMLR conservation measures were part of the
process, which was understandable given the uncertainty as to the extension and complexity of the
exercise. At present, breaches of any existing measure, as well as Part D of the International Scientific
Observation System, must be included in the CEP.

Note that in this first step the Secretariat only informs the relevant member of its own incidents or
possible violations, not those of other States?”. This approach is appropriate because it allows ruling
out factual errors before the incidents of non-compliance and their background are informed to all
Commission members.

It is essential for the SCIC to have all the necessary information to allow its members, both
intersessionally and at the annual meetings, to analyze each incident in its merit and to adopt
recommendations. The Secretariat uses the means at its disposal to collect relevant information,
including what the members themselves report. Pursuant to article XXIV, paragraph 2 (b) of
the Convention, an implicit feature of the inspection and observation systems is the purpose of
verifying compliance with CCAMLR conservation measures. The information that comes from
both systems is vital to the success of the CEP and the deliberations of SCIC. They contribute to
minimise situations where discrepancies attributed to different versions affect the assessment of non-
compliance situations?8.

A relevant issue in this regard is to reinforce the work of the scientific observers. While the observer
climbs aboard a ship for the purpose of collecting data, there is no reason to stop SCIC from
considering the information provided by observers?? and in fact this is done in practice3?. In the
same vein, the standard for refuting the observer should be especially high. It is also possible to think
of other improvements that reinforce the work of inspectors and observers in order to obtain more
and better information, which entails amendment of certain measures of CCAMLR. For example,
the requirement to establish and operate video cameras on board while operating in the CCAMLR
area should be explored, connected with the flag State and potentially with the Secretariat.

Another possible change that would reinforce the CEP procedure and help to prepare in advance the
debates of the SCIC meetings is to support the intersessional involvement of the Chair of the SCIC.
This would make it possible to understand in advance the sensitivities involved. For example, the
Secretariat should immediately make the Chair aware of any relevant incident of non-compliance,
so that the Chair can explore avenues of communication with the members’ government agencies.
This could include clarification of information in advance of the meeting and possible proposals of
future actions by SCIC.

2. Disclaimers and self-qualification

The second step within the CEP is to give each member sufficient time to explain the possible
situation of non-compliance, reject it or recognize it, and offer the means to endorse its position
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regarding the possible qualification of the incident, including documental proof, photos, or other
evidence. This self-qualification will determine the preliminary position of the respective member
for the SCIC annual meeting, and predisposes other states to examine whether that qualification is
correct or not>!.

The possible categories of compliance or non-compliance have not always been entirely successful in
their application. The current version of Annex 10-10B reflects on the practical learning since 2013,
where after five years (2013-2017) the text has improved on the basis of trial and error. Annex 10-
10B includes the following compliance categories: minor non-compliant ( Level 1); non-compliant
(Level 2); seriously, frequently, or persistently non-compliant (Level 3). Three other qualifications
are then included as well: additional information is needed; SCIC interpretation is required, or no
compliance status assigned. All of these categories are given possible measures that SCIC should
recommend to the Commission. In general, the text is appropriate and does not differ substantively
from the practice of regional fisheries management organisations, where the logic of compliance
assessment is exactly the same.

3. Summary report and discussion in SCIC

With the information provided by party States, the Secretariat must draw up a summary report,
which contains explanations and disclaimers of CCAMLR members in relation to each of the
possible incidents of non-compliance identified. It is on the basis of this summary report—available
for the parties 42 days before the meeting—that SCIC must work during its annual session to discuss
and adopt a provisional report; a document which in turn is to be considered by the Commission.

During its annual meeting, SCIC discusses on the basis of the summary report, with a view to
adopt the provisional report. In general, the member whose possible breach is the subject of analysis
presents facts that would contradict such a breach, or assuming the breach took place, indicates
corrective actions or possible sanctions that already have taken place or the member intends to adopt.
If the member accept the non-compliance situation SCIC is generally flexible in terms of corrective
actions. If the member does not recognize the case as a situation of non-compliance the discussion
expands to include aspects such as the available evidence, or possible interpretation of the measure
in question.

An impartial observer is likely to experience some frustration by attending these SCIC meetings.
It is increasingly common to witness extensive discussions on matters that are relatively simple to
resolve, and listen to lengthy speeches of members seeking to justify breaches—total or partial—on
the basis of dubious reasoning. In an organisation built upon consensus like CCAMLR, negotiation
to address situations of non-compliance seems like an implicit risk—or a price—in exchange for
maintaining the spirit of cooperation. Yet this is not sustainable over time: if compliance becomes a
matter left to the discretion of member States, it no longer makes sense to take regulation seriously.

On top of this, it is not unusual to hear interventions from members who do not seem to understand

the purpose of the CEP exercise. On the one hand, some prioritize the need to establish responsibilities
and target those who present situations of non-compliance, even for minor infringements. On the
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other hand, it is also worrying to witness others who endeavor to argue that they never do wrong or
make mistakes, as if the whole issue is to avoid some sort of reputational stain. The truth is,in the
logic of the CEDP, it is less important the question of compliance itself than the reaction and measures
adopted to deal with such a situation. As a result, a non-compliance status deserves a lower reproach
than not taking appropriate measures to prevent similar situations from being repeated in the future.
Of course, this is certainly different in situations of recidivism.

SCIC deliberates on the adoption of the provisional report, which must be adopted by consensus.
The Commission then will discuss and adopt the final compliance report for the respective year.

4. Critical analysis: positive aspects

There have been several positive aspects of the CEP. The flow of information has substantially
improved, and the systematized analysis facilitates the assessment of non-compliance cases. This
legitimises the discussion and the adoption of corrective measures since members are continuously
given the opportunity to submit and present its explanations and disclaimers.

There are three characteristics that have contributed to the positive evolution of the CEP process,
despite its inherent complexities . It is then advisable to insist that they should be observed by SCIC
on its deliberations:

(a)Analysis of available information and contrast with the text of current measures

The analysis and assessment of cases of non-compliance must be carried out on the basis of the text
of the conservation measures, their interpretation according to the Convention and to the general
rules of international law, and bearing in mind the facts and information available for each case. If
SCIC concludes that the situation is not clear because the norm in question supports more than one
interpretation, then it should be recommended as one of the pertinent changes to the Commission.

(b) Focus on a specific case for consideration along with the member as a whole

Asageneral rule, discussions should focus and be limited to each incident of non-compliance. Broader
questions to CCAMLR members should in principle be avoided. This is why the current practice of
presenting and addressing non-compliance cases following the measures breached instead of State
by State—as it was done in some past instances—allows for the avoidance of such general questions.
Certainly, if there are cases of recidivism or an excessive number of non-compliant situations in a
specific season, it is a SCIC duty to discuss and propose corrective measures accordingly.

(c) Objective responsibility
A fundamental aspect is that SCIC understands that when evaluating cases of non-compliance,
a strict rule of objective responsibility must be applied. This means that the violation of a rule

or measure is established independently of subjective aspects such as fault by those who made or
participated in the actions32. This does not exclude situations of force majeure, which in fact are in
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some way considered in Annex 10-10/B of Measure 10-10 (2017).
5. Difficulties in the adoption of the provisional report
(a) The excessive extension of the CEP

Discussions within the framework of the CEP occupy more and more time on the SCIC agenda,
and therefore of CCAMLR. There are actions that would allow the CEP’s deliberations to be more
efficient, some of which have already been suggested. One of them is to reinforce the work of
the Chair of the SCIC between meetings, giving the possibility to explore consensus solutions in
advance of the annual discussion, and to guide the interventions in this way. Improving the flow of
information prior to the SCIC meeting in order to shorten the discussions during the meeting would
also help. This point will be mentioned again in the conclusions.

(b) Allow time for appropriate advice from the Scientific Committee

Some of the cases of non-compliance require clarification and advice from the Scientific Committee.
This is an issue that goes well beyond the exercise of the CED and affects the work of the SCIC
and even the Commission. In general, the advice that the Scientific Committee provides to the
Commission and other subsidiary bodies such as SCIC should not be generated in tandem with
the meeting of the SCIC and only a few hours before the meeting of the Commission. In terms of
compliance, this has generated problems.

For example, one of the difficult issues during the 2013 meeting was the analysis of the catch per
unit of effort (CPUE) of three South Korean ships from the Korean company Insung, which seemed
anomalous. When this issue arose in the SCIC debate, some members wanted to deal with the
issue in terms of compliance, while others were unclear because the Scientific Committee was still
reviewing the issue (the following year it was confirmed that it was a serious case of non-compliance).
The discussion was long and complex, because the advice of the Scientific Committee was not yet
closed and therefore the Chairman of the Scientific Committee, when speaking to the SCIC, could
not provide all the answers33. This kind of situation could be solved in a way that seems radical,
but that in the practice of most regional organisations with competences like CCAMLR is already
common: the meeting of the Scientific Committee should take place months in advance of the SCIC
and Commission meetings. This would allow for a report from the Scientific Committee that is well
settled in advance of the SCIC and Commission meetings, facilitating the work of the latter34.

(c) The abuse of consensus

One of the mostinsoluble difficulties in the dynamics of the CEP is the fact that the recommendations
for cases of non-compliance—even in serious instances—must always be adopted by consensus,
which allows the member in question to have the ability to block or veto any attempt to take
corrective action that it may dislike3>. This could be due to legitimate discrepancies, but the
possibility that a member may block consensus to the end is devastating to the procedure itself.
There are several examples of the above, but the one that seems to be the most dramatic occurred
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in 2017, where for the first time consensus was not reached in the adoption of the compliance
report in SCIC and in the Commission (both provisional report and final). Paragraph 3.25 of the
Commission report notes that the Commission adopted a report on Compliance (Annex 8) which
includes the 18 cases considered by SCIC but without having assigned a compliance category
in the case of China relating to MC 10-04. This is a procedural obligation, certainly far from
the most important of the measure in question3°. However, the discussion of whether or not
China had breached this obligation took up an important chunk of the SCIC’s time, generated
unnecessary tensions, and finally did not have a satisfactory outcome. It is not the intention of this
paper to enter into the background analysis of the case in question, but this situation confirms the
apprehensions that have been formulated in this work.

The generic question that arises is whether consensus is desirable all the time. In terms of compliance,
decisions by consensus are not always possible or desirable, as the party concerned can block the
decision that the organization intends to adopt. There are fairly clear experiences in multilateral
fisheries agencies that suggest more efficient approaches, such as the possibility of voting when
consensus is exhausted3”. However, it is highly unlikely that this will happen in CCAMLR, both
because such a change must be made by consensus—and not everyone will agree with it—as for
some States it is essential to maintain consensus as a decision making rule throughout the entire
Antarctic Treaty System38.

The following question is then how is it possible to limit the negative effects that the veto to
consensus carries in the work of the SCIC? Unfortunately there is not much that can be done.
Traditional responses exist: more and better negotiation and persuasion. But there is also a limit to
negotiation when it comes to compliance issues. That is why consensus is not an end in itself, because
there is a point at which negotiating the category or degree of compliance simply means altering
the facts under consideration. This has other negative consequences, including the perception of
the organization’s effectiveness as a whole. Of course, this is not a desirable scenario and should be
maintained as something strictly exceptional. The point here is that the lack of consensus seems
better than altering the nature of the facts at the price of reaching an agreement. What remains for
those members who maintain their discrepancies is simply to leave in writing in meeting report
their reasons and positions. The report should account for the majority and minority positions, with
express attribution to each member who so desires. This is close to what happens in practice.

CONCLUSIONS: IDENTIFYING IMPROVEMENTS
The present paper has exposed several problems that affect the evaluation of compliance in CCAMLR
from both procedural and substantive aspects, as well as proposed possible improvements. By way of
conclusion, the following points summarise these proposals:

1. Access to information and efficiency in the procedure

CCAMLR members who face non-compliance situations should take a more active role in making
available to the SCIC all possible information, including relevant questions and questioning, prior to
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the annual meeting. In other words, after the summary report concerned CCAMLR members should
concentrate on having everything necessary to facilitate the discussion under the CED, avoiding gaps
during the meeting and thus contributing to shorten the discussions. This exchange of information
can be done both directly and through the Secretariat. In this, the Chair of the SCIC can also play

a role.

Also, the access to the summary report should not be limited to the members of the Commission
only. At this point it is not inconvenient that this information, although still preliminary, should
be made available to non-governmental and fishing organizations that participate annually in the
CCAMLR meeting, and in general to all those who have observer status. This would be an incentive
to provide useful information if that is relevant or possible and to improve the transparency and
legitimacy of the procedure as a whole.

2. Optimise advice from the Scientific Committee on compliance issues

The problems that may arise from holding the Scientific Committee meeting on the same date as
the SCIC have been exposed. This paper postulates that the meeting of the Scientific Committee
should be carried out a few months in advance of the SCIC and Commission meetings, so that the
latter have all the relevant scientific information (even beyond compliance and implementation) in
anticipation of their sessions. This would be important in facilitating deliberations in both the SCIC
and the Commission. Moreover, itis usually common practice in several regional fisheries bodies and
other multilateral environmental regimes.

3. Role of the SCIC Chair

It is desirable that the Chair of the SCIC should play a more active intersessional role, which can
help to prepare the most complex cases of the annual meeting jointly with the members of the
Commission that face non-compliance issues. By doing this the Chair may propose specific and
bespoke solutions to the incident, and thus to optimise the use of time at the meetings. The same
is perfectly applicable to the Chair of the Commission once the report has been adopted and the
differences persist.

4. Prioritise

SCIC should prioritise its two main functions, as explained in this paper: to promote and evaluate
compliance and implementation, and to improve existing measures. The agenda should be prepared
with both tasks outlined clearly. In the same vein, prioritization within the CEP is equally relevant.
Delegations at SCIC should be clear about the priority objectives and the importance of the CEP.
Intersessional work is key, but the organisation across e-groups only seems insufficient. That is why
the intersessional role of the Chairs of both the SCIC and the Commission can help in this regard.

5. Do not lose sight of the rules that guide the compliance evaluation

This paper has also proposed the following rules as a starting point for the consideration and analysis
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of non-compliance cases in the CED, which are confirmed by the practice of CCAMLR members:
analysis of available information and contrast that information with the text of the actual measures;
focus on the incident and not on the overallreview of the member as a whole, unless facts merit that;
and draw conclusions on an objective responsibility approach leaving aside aspects such as fault.

6. The importance of consensus, but not as an end in and of itself

As a general rule of regulation, consensus is desirable and is one of the structural pillars of CCAMLR
and the Antarctic Treaty System. However, this rule does not always work well in compliance and
implementation. Although it would be desirable to have alternatives to the consensus in addressing
situations of non-compliance—as in other organizations with CCAMLR-like competencies—,
changes of this nature are highly unlikely. It seems realistic to assume that under the current
scenario, for SCIC trying the best possible and persuasive approach is what should be done.. That
said, consensus cannot be an end in and of itself. It is understandable that there are sometimes
insurmountable differences in assessing and appreciating non-compliance cases, and there is not
much left to do when despite all efforts the consensus is not achieved. CCAMLR members should
not fail to express and record their positions and objections in writing for the meeting report. This
points to a precedent that can be used in the future to ease positions in similar cases.

The CEP plays a key role in evaluating and promoting compliance with CCAMLR rules and
standards. Its application has exhibited accomplishments and problems. CCAMLR has the tools,
the experience, and the capacity to overcome the current difficulties and continue to refine this
mechanism, in the future, for the better performance of CCAMLR itself.
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